DAVMD E BEST
| BLA 94- 686 Deci ded Septenber 25, 1997

Appeal froma decision of the Mntana Sate Gfice, Bureau of Land
Managenent , decl aring si x placer mning clai ns abandoned and voi d.
MVC 33651- MMC 33655, MMC 35741.

Affirned.
1. Admnistrative Authority: Estoppel --Estoppel

To invoke estoppel against the Governnent in natters
concerning the public |ands the existence of

affirmati ve msconduct on the part of the Gover nnent
nust be shown. Affirnative msconduct evidenced by
either a msrepresentation or critical omssion of fact
nust be grounded in witing. Reliance on alleged
erroneous advice of a US Forest Service enpl oyee

is insufficient.

2. Mning dains: Abandonnent--Mning dains: Rental
or dai mMintenance Fees: General |l y--Mning
dains: Rental or da mMintenance Fees: Sl |
M ner Exenption

A nmining clainmant seeking a snall mner exenption
frompaynent of rental fees under the Departnent of
the Interior and Rel ated Agencies Appropriations Act
for Hscal Year 1993, Pub. L. No. 102-381, 106 Sat.
1374, 1378-79 (1992), was required to file a certified
statement by Aug. 31, 1993, for each of the assessnent
years (ending Sept. 1, 1993, and Sept. 1, 1994) for
whi ch the exenption was clained. In the absence of a
snal | mner exenption fromthe rental fee requirenent,
failure to pay the fees in accordance wth the Act and
regul ati ons resulted in a concl usi ve presunption of
abandonnent .

APPEARANCES David E Best, pro se.
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(PN ON BY ADM N STRATI VE JUDCGE | RWN

David E Best has appeal ed the June 9, 1994, Decision of the Mntana
Sate Gfice, Bureau of Land Managenent (BLN), declaring his six placer
mni ng cl ai ns abandoned and void. (MVC 33651- MC 33655, MMC 35741.) 1/

The BLM decl ared the six clai ns abandoned and voi d because Appel | ant
neither paid the annual rental fee of $100 for each mning claim mll
site, or tunnel site nor filed a Certification of Exenption from Paynent
of Rental Fee, for both the 1993 and 1994 assessnent years on or before
August 31, 1993, as required by the Departnent of the Interior and Rel ated
Agencies Appropriations Act for Hscal Year 1993 (Act), Pub. L. No. 102-
381, 106 Sat. 1374, 1378-79 (1992).

Inits Decision, BLMacknow edges receipt of Appellant's "Affidavit
of Annual Representation of Mning Qainf on Gctober 7, 1993, but states
it was unabl e to accept it "because you failed to neet the requirenents to
qual i fy your mning clains for the exenption frompaynent of the rental
fee; i.e., you have not filed Gertification of Exenption from Paynent
of Rental Fee and no rental fees were paid for the af orenentioned m ni ng
clains.” (Decision at 1.)

n appeal , Appel lant states:

In August 1993 ny son-in-law and nyself net wth Katie Bunp at
the Beaverhead National Forest Ranger Station in Dllon, M.
The purpose of this neeting was to file a Certification of
Exenption FromPaynent of Rental Fee (Form3830-1) for the 1993
and 1994 assessnent years and to have a P an of (perations
approved. Wen | asked Ms. Bunp to file the Certification of
Exenption she assured ne that | was al ready exenpt fromthe
rental fee because | held less than ten clains. Gonsequently,
the Certificate of Exenption was not filed, which is the basis
for your decision to declare ny clai ns abandoned.

Appel  ant contends Ms. Bunp did not understand the Act, and as result
his clai ns have been unjustly taken. He insists that the "l arge nunber of
Appeal s filed wth your office this year is evidence that the BLMdi d not
do an effective job of naking it's new policy understood by it's enpl oyees
or the public." Id.

[1] Appellant essentially contends that BLMshoul d be estopped from
declaring his clai ns abandoned because he relied to his detrinent on
erroneous advi ce received fromthe US Forest Service. The rules
gover ni ng

1/ Appellant's clains include the Porphry Dyke (MVC 33651), located in
sec. 12, T. 6 S, R 11 W, the Fench Geek (ML 33652), |located in
sec. 11, T. 6 S, R 11 W, the Kelly (MM 33653) and the Trout O eek
(MMC 33654), located insec. 1, T. 6 S, R 11 W, and the Qd Gow
(MMC 33655) and the Forrester (MVC 35741), located insec. 36, T. 5 S,
R 11 W, Beaverhead Gounty, Mbntana.
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| BLA 94- 686

consi deration of estoppel are well established. This Board has adopt ed
the el enents of estoppel described by the US Gourt of Appeals for the
Nnth drcuit in lhited Sates v. Georgia Pacific ., 421 F.2d 92 (9th
dr. 1970), summarized by this Board in PParmgan (., 91 IBLA 113, 117
(1986), aff'd sub. nom Bolt v. Lhited Sates, 944 F.2d 603 (9th dr.
1991):

Four el enents nust be present to establish the defense of
estoppel : (1) the party to be estopped nust know the facts;
(2) he nust intend that his conduct shall be acted on or nust
so act that the party asserting the estoppel had a right to
believe it is sointended; (3) the latter nust be ignorant of
the true facts; and (4) he nust rely on the forner's conduct
to his injury.

V¢ have recogni zed that estoppel in the case of public | ands nust be
based on affirmati ve msconduct such as a msrepresentation or conceal nent
of amaterial fact. ULhited Sates v. Riby ., 588 F.2d 697, 703 (9th Qr.
1978); D_F. lson, 63 IBLA 221, 224 (1982); Arpee Jones, 61 |BLA 149, 151
(1982). Eroneous advice upon which reliance is predicated nust be in the
formof a crucial msstatenent in an official decision. See, e.g., Riudy S
Sutlovich, 139 IBLA 79, 82 (1997); Leitnotif Mning G., 124 IBLA 344
(1992).

In Leitnotif Mning G., we held that a letter fromBLMto Leitnotif
failing to explain that the Nevada Sate dfice was not the proper place
for filing a notice of location constituted an "official decision.” In
Rudy S Sutlovich, we applied the doctrine of estoppel where a BLMform
[1sted 12 itens of infornation necessary to perfect the filing of a
certificate of exenption for mning claimrental fees under the Act, BLM
inforned the clainant that only one such itemneeded to be filed and
thereafter sought to void the clains because of clainant's failure to
file other infornmati on which was also listed on the formletter. Ve held
in SQutlovich that BLMs failure to disclose in the formletter all defects
inthe filing constituted a crucial msstatenent in an official decision
upon whi ch SQutlovich relied to his detrinent. Rudy S Sutlovich, 139 IBLA
at 8. Inboth Leitmtif and Sutlovich, anple tine existed for conpliance
had BLM provi ded accurate infornation.

Qur adherence to the requirenent that the erroneous advice be in
witing recognizes the inherent unreliability of oral advice as a
foundation on which to base future action. Mre inportantly, as noted by
the Lhited Sates Suprene Gourt in Heckler v. Community Heal th Servi ces,
Inc., 467 US 51, 65 (1984), "[written advice, like a witten judicial
opinion, requires its author to reflect upon the nature of the advice that
isgivento the citizen, and subjects that advice to the possibility of
review criticismand reexamnation.” Thus, we have declined and decline
here to invoke the doctrine of estoppel based on oral advice all egedly
given by a US Forest Service enpl oyee.
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[2] The Act, Pub. L. No. 102-381, 106 Sat. 1374, 1378-79 (1992),
provided, in relevant part:

[ FJor each unpatented mning claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314(a) and
(c) of the Federal Land Policy and Managenent Act of 1976 (FLPWRA
(43 USC 1744 (a) and (c)) each claimant shall, except as

provi ded otherw se by this Act, pay a clai mrental fee of $100 to
the Secretary of the Interior or his designee on or before August
31, 1993 in order for the clainant to hol d such unpatented m ni ng
claam mll or tunnel site for the assessnent year ending at noon
on Septenber 1, 1993 * * *,

106 Sat. 1378. The Act contained an identical provision establishing
rental fees for the assessnent year ending at noon on Septenber 1, 1994,
requi ring paynent of a $100 rental fee on or before August 31, 1993.
106 Sat. 1378-79.

The Act provided, subject to various conditions, for an exenption from
the paynent of rental fees for claimants hol ding 10 or fewer mning clai ns,
mll sites, or tunnel sites. Id.

Additionally, the Act provided "that failure to make the annual
paynent of the claimrental fee as required by this Act shall concl usively
constitute an abandonnent of the unpatented mning claim mll or tunnel
site by the claimant.” 106 Sat. 1379. S mlar |anguage was held to be
self-operative in Lhited Sates v. Locke, 471 US 84 (1985). Lee H
and G@ldie E Rce, 128 IBLA 137, 141 (1994) In Locke, the US Suprene
Gourt uphel d the constltutlonallty of section 314(c) of FLPMA 43 USC
§ 1744(c), concluding that a mning claimfor which tinely filings are not
nade is exti ngui shed by operation of |aw notw thstanding the clai nant's
intent to hold the claim Lhited Sates v. Locke, 471 US at 97. In
Rce, we stated that we "nust assune that Gongress was aware of the
interpretation that this Departnent and the courts had given to section 314
of FLPMA and intended the language [in the Act here at issue] to be given
the sane construction.” 128 IBLAat 141. Ve held that the Depart nent
here, as in the case of section 314 of FLPMA was "wthout authority to
excuse |l ack of conpliance wth the rental fee requirenent, to extend the
tine for conpliance, or to afford any relief fromthe statutory
consequences. " 1d.

The only exenption in the Act fromthe rental fee requirenent was
the so-called "snal| mner” exenption. Uhder the Act clainants hol di ng
10 or fewer mning clains, mllsites, and/or tunnel sites were af forded
the opportunity to seek such an exception. 106 Sat. 1378-79; 43 CF. R
88 3833.1-5(d), 3833.1-6, 3833.1-7 (1993); see WIliamB Way, 129 |IBLA
173 (1994). A clai nant could either elect to pay the rental fee or,
alternatively, if a clainmant sought to avail hinself of the snall mner
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exenption, performthe assessnent work, certify by August 31, 1993, the
per f ormance of such work (prospectively in the case of work for the
assessnent year ending Septenber 1, 1994), and neet the filing requirenents
of section 314 of FLPVA 43 US C § 1744 (1994). See 106 Sat. 1378,

1379; 43 CF.R § 3833.1-7 (1993).

To avail hinself of the exenption Appellant was required to file a
separate request by August 31, 1993, for each of the assessnent years for
whi ch he was seeking an exenption. 43 CF.R 8§ 3833.1-7(d) (1993). V¢
have consistently held that where a mning clainmant fails to tinely pay
the rental fees or tinely file certificates of exenption for the 1993 and
1994 assessnent years, the clains are properly deened abandoned and voi d.
43 CF.R 8§ 3833.4(a)(2) (1993); Jerry L. Fabrizio, 138 | BLA 116, 121
(1997); Nannie Eowards, 130 IBLA 59, 60 (1994); Lee H and Gldie E
Rce, supra. That Appellant did not satisfy the statutory and regul atory
requirenents for qualifying for a snall mner exenption is not disputed.
The BLM properly decl ared Appel lant's mning clai ns abandoned and voi d.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

WIlT A lrwn
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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